I. CONTRARY TO INDUSTRY CLAIMS, THE COMMISSION DOES NOT HAVE
BROAD AUTHORITY TO PREEMPT LOCAL GOVERNMENT FRANCHISING
OR REGULATION OF CABLE MODEM SERVICE, NOR DOES THE
COMMISSION HAVE BROAD AUTHORITY TO PREEMPT RENTS FOR USE
OF PUBLIC PROPERTY.

Industry commenters argue that local governments should be preempted from regulating

cable madem service. AOL Tine Wamer, NCTA, Comeast and Cablevision argue that local

f
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governments have no authority over inlormation services,” while Cox and AOL Time Warner

. . . a1
assert that local governments have no authority over mferstate services.

Cox, Comcqst and
Charter argue that Title VI authority does nol extend 1o cable modem serviees, ™ and (Tox,
Charter and AT& | take the posttion that the Commission has the power (o preempt under Title
LY AL&T argues that Title VI preempts local governments from imposing any requirements on
cable modem franchising.™ Finally, Cablevision asserts that local governments have no source

: _ : . , : 45
of authority 1o regulate cable modem service, as the federal government occupies the field.

None of these arguments has any ment.

A. The Industry Fundamentally Misstates the Nature, Scope and Source of
F.ocal Authority Under Title VI,

Across the board. the industry urges that Title VI docs not permit local regulation of

cable modem service because cable mmodem service is not a cable service. Furlhermore, these

" AOL Time Warner at 28-29; Comments of NCTA at 46; Comments of Comcast Corporation
at 27-28; Comments of Cablevision at 17-18; Commments of AT&T at 38, 40.

U Comments of Cox Communications at 38-39: Comments of AOL Time Warmer at 27-28.

2 Comments of Cox Commumications at 41; Comments of Comcast Corporation at 29-30;
Comments of Charter at 26-27.

M Comments of Cox Communications at 53-55: Comments of Charter at 23-24; Comments of
AT&T ar43-46.

"Comments of AT& T at 35-41

.)f N . N -
" Comments of Cablevision at 17,



commenters ask the Commission o preempl any authority local governments may have. These
argunents are misguided and incorrect
I the Courts Have Determined that Local Franchising Authority Does Not
Stem from Title Vi

Ihe industry argues that local authority is derived from Title VI and consists only of the
authority granted by litle V1. wath perhaps some limited authority to regulate rights-of-way. s6

This claim is reminiscent ot a sumilar argument made by the Commission n Ciry of
Dallas v FCC 165 F.3d 341 (5th Cir. 1999). In that case, the City challenged the Commission’s
decision to preempt the ability of local franchising authoritfies to require OVS providers to obtain
a franchise. The court found that preemption ol local franchising requirements was in conflict
with the Act’s preservation of state and local authority in § 601{c){ 1) and with the principle that
any Congressional directive to preempt must be found in a “clear statement.”™™ Jhe court did not
agree with the Commission’s assertion that Tocal franchising authority stems from Title V1.
(1ting case law and the tegislative history of the 1984 Cable Act, the court found that “*[t]hese
sources suggest that franchising authority does not depend on or grow out of§ 621. While § 621
may have expressly recognized the power of localities to impose franchise requircments, it did
not create that power, and elimination of § 621 for OVS operators does not eliminate local
franchising authority.”'”S I'he court also rejected the Commission’s argument, similar to claims
made in this NPRM, that the 1996 Act’s deregulatory mandate allowed for such preemption:

‘The Commuission maintains that if § 653(c} 1 )YC) does not preempt local

franchising authority altogether, but instead simply directs that local

" Comments of Cox Communications il 48; Comments of Cablevision at 17; Comments of
AT& T ar 35-41,

Y Datlas. 165 F3d at 347.
Yrd al 348,



awthornties will no longer be constrained to regnlate OVS operators as
provided in Tide VI focalities will be able to impose more onerous
regulations on OVS operators than on cable operators. This result would
conthet with Congress’s express desire 1o reduce the regulatory burdens
OVS operators face relative (o their cable operator counterparts.
While the ageney™s argiunent is plausible, it does not atfect our holding.
I'he statutory texe, read inthe ight of Gregory's and § 601(c)(1)s
warnings against implicd preemption, does not support the Commission’s
inlerpretation, and apparent congresstonal intent as revealed in a

- . . . A1
conlerence report does not trump a pellucid statutory directive.””

The D .C Cireuit has also recognized the pre-existing role of franchising, on at least two
oceasions. In Time Warner Entertammem Co. 1P v FCC 93 F3d 957 (D.C. Cir. 1996), the
cowt noted that “prior to the passage of the 1984 Cable Act, and thus, in the absence of federal
permission. many franchise agreements provided for PLG channels . .. Congress thus merely
recognized and endorsed the preexsting practice .7 And, the court added, “a statute that
stnply permats franchise authorities to regulate where they had previously done so raises no First
Amendment problems . .07 L at 972-730 While not the holding of the case, these passages
both acknewledge the prior existence of franchising, and indicate that the Cable Act merely
conhinued past practice

In Naticnal Cable Television Ass'nv FCC, 33 F.3d 66, 69 (1D.C. Cir. 1994), the court
stated that the 1984 Cable Act “preserves the local franchising system,” an even stronger
mdicatton that the 1984 Cable Act cffected no change in underlying ocal authority.

But perhaps the most important point 1s the fundamental observation that Congress
cannol give powers 1o the states or to their creatures. Local governments derive their power

from the states, not the federal government: The state has the power to grant franchises because

the franchise power inheres in the sovereign. Thus, a “municipal COTPUMHOH n graniing [a

19 A . o L
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franchise] acts as the agent of the state. In this relation it represents the state’s sovercign power.”
Civof Grecley v Poudre Valley Rural Elec. Ass'n, fne. 744 P 2d 739, 744 (Colo. 1987),
grioting 1215 McCQuilling Municipal Corporations § 34.03, at 11 (3d ed. 1986). The U.S.
Supreme Court has defined franchises as “special privileges conferred by government upon
individuals, and which do not belong 1o the citizens of the country, generally, of common right.
it1s essemial to the character ol a franchise that it should be a grant from the sovercign authority,
and 1n thes country no franchise can be held which is not derived trom a law of the state.”” Barnk
of Augusta v Farle, 38 ULS.S19.395 (1839).

N o less an authonty than the Supreme Court has stated that ""the cable medium may
depend for its very existence upoen cxpress permission from local government authorities,™
Furner Broadeasting System v, FCC, 512 U.S. 622, 628 (1004) and “[t|he Cable Act left
franclusing o state or local authorities . ... City of New York v FCC,4861) S. 57, 61 (1988).

Franchising authority does not stem from Title VI, as the courts have recognized.
Furthermore, absent a clear Congressional directive, the Commission has no authority to preempt
the abtlity of local governments to require franchises for cable modem service any more than it
did tor OVS. Accordingly, the industry’s lundamental premise has no foundation inthe law.

2. Vhe Legistative History of the Cable Act Recognizes the Extent of Local
Authority

As we discussed in our opeming comments, the legislative history makes it very clear that
the Cable Act s designed to give local governments broad authority over cable systems.”” One
ol the purposes of the 1984 Cable Act was to establish standards “which clarify the authority of

Federal. state and local governments to regulate cable through the franchise process.” H.R. Rep.

TALOAP Comments at 29-32



No 98-934, at 23 (1984), reprivted in 1984 U S.C.C AN, 4655, 4660, Nole the use of the word
Calartfy” pot “preempl,” falter” “revise,” or “restructure,” but merely “clarify.” Conpress
expressly recognized the then-existing structure and ratified it

Primarily, cable television has been regulated at the local government level

through the franchise process... TLR. 4103 establishes o national policy that

chanifies the current system of local, state, and Federal regulation of cable

televisson. This policy continues reliance on the local franchising process as the

primary means of cable television regulation . .
FER Rep. No. 98-934 ar 19 (1984, reprivded in 1984 U.S.C.C AN, 4655, 4056, Nofe again the
use ol the word “clarifics.” and especially the phrase “continues reliance on the local franchising
process. ™ The Comnussion has no authority to alter the batance that Congress struck by
preempling rights that the Cable At preseives, regardless of the industry’s assertions.

Furthermere, the lepistative history repeatedly states that the status quo regarding non-
cable services is unaflfected by the Cable Act. TR, Rep. No, 98-934 a4t 29 (1984, reprinted in
1984 LLS.C.C. AN 4655 16606 (TR A103 preserves the regulatory and jurisdictional status
quo with respect to non-cable communications services”y; at 60 (“The Commitice imends that
state and federal authority over non-cable communications services under the status guo shall be
unatlecied by the provisions of 1itle VIT) at 63 (“tis the intent of subsection (d) [now 47
US.CO§ 591 hat, with respect 10 non-cable communications services, both the power of any
state public ntifity commission and the power of the Commission be tiaftected by the provisions
of Tide VI Thus, Fide VIis neutral with respect o such authority™). In other words, nothing in
Hitte VI alters state or lacal authorily regarding services provided by a cable operator that are not

cable services. Not only 1s there no express preemption, but the Iepislattve history demonstrates

that Congress anticipated that Tiile VI would only affect local authority over caple SErvices.
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As we have discussed above and i our intttal filing, where Congress meant to preempt, il
said so speahically, and nowhere did Congress create the hmits on Tocal authority the industry
NOW UTECs.

’ Despite tndustry's Itfforts to Twist Its Meaning, the Local Government

Coalition’s Filing in the Original Cable Modem NOI Does Not State That
Local Authority Over Cuble Modem Service is Derived from Title VI

Cox Communications asserts that i coarlier comments tocal governments have “admitted”
that classifying cable modem service as “anything but a Title VI cable service clminates ther
authority under Title VI over this seeviee™ This stalement s incorrect. The reply comments of
the National Associalion of Felecommunicabons Ofhicers and Advisors (“NATOA”) cited by
Cox nade no such statement.

The quotation from NATOA s reply commients on which Cox relies 1s taken out of
context. The sentence is part of an argumaitt asserting that cable modem service should be
regarded as a cable service 1n order to maintain both the dual reguolatory structure devised by
Congress, and an effective structure overall.™ 1 is a statement about how Congress intended
cable services and cable modem services to be regulaled, not a statement about the scope or
source of Jocal anthority. Indeed. the heading of that section of the comments reads: “Cable

modem service must be classificd as a cable service to preserve the regulatory scheme devised

by Congress.”

SE o \ .

" Comments of Cox Communications at 41,
8 .

 The relevant text is reproduced here.

The classification of cable modem service as a cable service is not only necessary
o preserve the Commission’s own Title VI authority over the cable industry, but
atso the authority of tocal governments,



ALOAT is even more perplexed by Cox’s cilation to NATOA inttial comments in
response to the Cable Modem NOLal 20-22. T he cited discussion deals with the conseguences
ol classifying cable inodem service as a cable service or a felecommunications service and
deseribes the benefits of treating cable modem service as falling within the scope of Title VI 11
says nothing about Title VI being the source of local authority.

It Cox belicves that the decisions in this docket should be based on previous filings, then
we nrge the Commission to heed Cox’s own prior statements in response (o the Cable Modem
NOT. The ﬂrslrpngc of Cox’s mihal [iling m that procecding stated that “[b)igh speed Intcrnet

deeess services provided by cable systems meet the statutory definition of both “cable service’

and “information service” set forth in the Communications Aet.”™
3. Other Provisions Cited by the Industry Actually Preserve Local Authority.
{ Section 601 of the 1996 Act Prohibits Implied Preemption

As noted above i the discussion of the City of Dallas case, the 1996 Act prohibils
precmption by implication. Section 601 states that the statute “shall not be construcd to modify,
supersede orimpair any federal, state or local law unless expressly so provided.” Implicd
preemphon is, inother words, prohibited. Consequently. any arguments for preemption based on
chinges made by the 1996 Act must point to express fanguage. Further, as the Supreme Court

tound i Gregory v Asheroft, SO1ULS. 452464 (1991, intrusions on traditional state author ty

" Comments of Cox Communications in the Cable Modem NOL  In addition, Cox states at 50 of
s mniat fling in this proceeding that “LFAs admitted, m their NOI comments, that a
determination that cable modem service 1s not a cable service would mean that they cannot
assess franchise fees on cable modem gross revenues.” Apgmin, Cox’s use of this statement is
misteading. The Comments of NLC in the cable modem NOI discuss the implications of the
Portfund decsion’s telecommunications classification (f applicd nationwide. The section
discusses the potential loss that local governments could face. and does not purport to be a
discussion of Tocat authority over an information services classihication. See Comments of
Nattonal League of Cities ez af | in the Cable Modem NOT



will only be given effect when o statule s language nrakes the Court “absolutely certain that
Congress imtended™ such o result.. Withoot any clear intention on the part of Congress, the policy
arguments and other assertions made in faver of local preemption are simply insulficient to
permit precmption. Fhe Commmssion and the cable industry must point (o express statutory

linguage. They have not done so, because no such language exists.

Sections 706 and 230 Do Not Mandate Preemption.

lFor cx:unple. cable mdustry commenters argue that the pelicy mandates in Section 706 of
the 1996 Act and Section 230 of the Communications Act require that local government
regulation be preempted.™ But neither of these sections, nor any other federal statute for that
matter, expressly preempt locat regulation of cable modem services. Scetion 700 allows
preemption only in certamn specilicd circumstances, namely, the Commission must first
deternune that advanced telecommumications capability 1s not being deployed to all Americans in

. . 55 L.
areasonable and timely faston.™ The mdustry does not contend that the necessary clements

M See e Comments of Charter at 15-16, 25; Comuments of Cablevision at 19-20; Comments of
Arizona Cable and Teleconin, Ass™n e af at §-9.

*Section 706 states, in full-

SEC 06 ADVANCED TELECOMMUNICATIONS INCENTIVES.

(1) INGENERAL- The Commission and each State commission with regulatory jurischction over
telecommunications services shall encournge the deployment on a reasonable and timely basis of advanced
telecommunicimons capabihty to all Americans (including, i particular, clememary and secondary schools and
cliassrooms) by utilizing, in a manner consistent with the public interest, convenience, and necessity, price cap
regulation, regulatory forbearance, measures that promote competition m the local relecommunications market,
or other segulating methods that remove barriers to infrastructure invesiment.

(b} INQUIRY- The Commission shall, within 30 months after the date of enactment of this Act, and
regularly thereafller, mittate a notice of inquiry concerning the avarlabilivy of advanced telecommunications
capability 1o all Americans (including, in particular, elementary and secondary schools and classrooms) and shall
camplete the mquiry within 180 days after i1s initiation. In the inquiry, the Commission shall determine whether
advanced eleconnnunications capability 1s being deployed to all Americans in a reasonable and timely fashiom.
I the Commission’s defermination is negative. it shatl take immediate action to accelerate deployment of such
capability by removing barriers to infrastructure investment and by promoting competition in the
leleconinunications markel

(¢ DEFINTTIONS- For prrposcs of this subsection,
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have been satistied here, and actually provides arguments 1o the contrary. See, ¢.g. Comments of
Charter at 7 (“the broadband market has experienced explosive growth in the last lew years.”);
Comments of Comeast at 7 (“cable Internet service ts growing robustly. Deployment, . . . is
widespread, and continues 10 increase. ) Comiments of Cablevision at 4 (“The Commission’s
pohey of “vigilant restramt has permitted the dynamic market for broadband services to
Nourssh ™). The Commission tsetl has made the same finding: “we conclude that advanced
telecommunications capability 1s being made available to residential and small business
CUSEOMICTS in a fcusonnhlu and timely manner.” finre Deployment of Advanced
Telecommunications Capability to Al Americans in a Reasonable And Timely Fashion, Third
Reporl, 17 FCC Red 2884 at § 99 (2002). See also ALOAPs initial comments at 10-13.7

Nor docs Scetion 230). regarding the blocking and screenimg of offensive Internct content.

., 57 - . . . . . ..
have any bearing on this procecdig.” Furthermore, the implication 1s not that the Commission

{1y ADVANCED TILECOMMUNICATIONS CAPABILITY- The term “advanced
telecommunications capabtlity” is defined, without regard to any transmisston media or technology, as
high-speed, switched, broadband telecommunications capability that enables users to originate and recetve
high-guality voice, data, graphics, and video telecommunications usmg any technology.

{(2) ELEMENTARY AND SECONDARY SCHOOLS- The term “elementary and secondary
schools” means elementary and secondary schools, as defined in paragraphs (14) and (25), respectively, of
section 14101 of the Elementary and Secondary Education Act of 1965 (20 1).5.C. 880 1)

" Consistent with the Comuission’s (indings in the 706 reports discussed in our initial filing, the
Commission has {ailed to find that local governments constitute market entry barriers under
Scction 257, Inthe Commission’s tirst veport, fn the Matter of Section 257 Proceeding to
Identify and Eliminate Market Entry Barriers for Small Businesses, Report, 12 FCC Red. 16802
(1997), the Commission does not mention advanced services  In the second repont, In the Matrer
of Section 237 Report to Congress Identifving Market Entry Barriers for Enterpreneurs and
Cther Small Businesses, Report, 15 FOC Red. 15376, 15442-43 at § 175-76 (2000), the
Commission references the 706 Report and states that “agpregate data suggested that broadband
was being deployed in a reasonable and timely fashion” Again, the Commission fails to find tha
local governments are barriers to market entry.

7 Seetion 230, 47 U.S.C. § 230, states, in full:

SEC. 230, 147 US.C.230) PROTECTION FOR PRIVATE BLOCKING AND SCREENING OF
OFFENSIVE MATFERIAL.
Gy FiNpINGs - The Congress Bnds the Tollowing,



(b)Y The rapidly developing areay of Internet and other micrichive compuier services available 1o nadividual
Americans represent an extraordinary advance in the availabatity of educationad and wlonmitional resourees tw onr
citize,

(Z) These services olfer users a great degree of control over the wlormation 1hat they receive, as well as ihe
potential for even greater control in the firture as technology devetops

(3) T'he tmternet and other interactive compiter services offer a fonun for a tnie diversity of pohitical
disconrse, unique epportunities for cultural development, and myriad avenues for intetlectual activity.

GH The Internet and other interactive computer services have Nourished, to the bene it of al Americans,
wih i muunimm of government regulafion.

{5) Increasingly Americans are relymg onnteractive media tor a variety of pohitical, cducarional, culiural,
and eptertainment services.

(D) POLICY -1t is the policy of the Hnited States--

(1110 promote the contipued development of the Internet and other interactive compirer services and other
mteractive media, )

(2} 10 preserve the vibrant and competitive (ree markel that presently exasts for the Internet and other
interchive compater services, unfetiered by Federal of State regulation; ’

(33 10 encourage the development of technologies which maximize user control over what information js
recetved by individuats, tamilies, and schools who use the Internet and other interactive computer services:

{4) 1o remove disincentives tor the development and utilization of blocking and tiltering technologies that
cinpower parents 10 sestrict ther children’s aceess 1o objectionable or iappropriate online material; and

{5) to ensure vigorous enforcement of Federal criminal laws to deter and punish trafficking in obscenity,
stalkang, and harassiment by means of compurer,

{C) PROTECTION FOR “GOOD SAMARITAN BLOCKING AND SCRFENING OF OFFENSIVE MATERIAL. -

(1) FREATMENT OF PURIISHER OR SPEAKFR.--No provider or user of an interactive computer service shall be
fredted as the publisher or speaker of any information provided by another information conrent provider.

{2Y CVIL LYABILITY - No provider or user of an interactive computer service shall be held liable on sccount
ul--

{A) amy uction voluntary ke i good fuith o restrict access 1o or availability of material that the
provider or uscr considers 1o be obscene. lewd, lascivious, frlthy, excessively violent, harassing, or otherwise
ehjectionable. whether o not such material is consttutionally protecied: or

(B any action taken to enuble or make avaitable o information contem providers or others the technical
eans 1o resiricl aceess to materinl described in paragraph (1),

() EFFECT ON OTHER TAWS -~

{1 NOTFFECT ONCRIMINAL | A w.--Nothing in this section shall be consrrued 10 impair the enforcement of
sechion 223 of this Act, chapter 71 {relaiing 1o obscenity) or 110 (relanng to sexual exploiation of children) of title
18, Untred States Code, or any other Federal crimninal siatute

(2) NOFFFLCT ONINTELLECTUAL FROPERTY Law.~Nothing tn this scction shall be construed 10 limit or
expand any law pertainiog to intellectunl propery.

(3) STATE L AW —-Nothing i this section shall be construed to prevent any State from enforcing any State
taw that 1s consistent with this section. No canse of action may be brought and no liability may be imposed under
any State or local faw thal is inconsistent with this section.

(4) NOEFFECT ON COMMUNICA TIONS PRIVACY EAW --Nothing m this section shali be construed io fimit the
application of the Electronic Communications Privacy Act of 1986 or any of the amendments made by such Act, or
any similar State law.

{ey DEFINITIONS - As used 1n this section:

(D INTERNET - The term *“Internet’” means the intermational computer network of both Federal and non-
Federal interoperable packet switched data networks

(2) INIERACTIVE COMPUTER SERVICE - The term *interactive computer service”” means any information
service, system, or access software provider tha provides or enables computer tecess by muliiple users 1o a
comptiter server. including speerically a service or system that provides access 1o the Internct and such systems
uperated or services offered by libraries or educationnl Imsthinions

{3} INFORMATION CONTENT PROVIDER. - T he term “information content provider’ means any person or
entity that 1s responsible, i whole or in part. tor the creation or development of information provided through the
Internet of any other interactive compuler service



may rely on Sceetion 230 (o preempt local povernments, but the oppostte: Congress intended 1o
presurve focal and state authorityas it specified m Section 601, The policy guidance provided in

Nechion 230 Joes not provide the elear language necessary (o preempt.

3 References to Preservation of Local Authority Under § 233 Are frrelevant
io This Proceeding.

Several commenters discuss the authority of tocal governments under § 253, as if the
preservation of local authority over use ol nights-of-way by telecommunications providers
somehow implies preemption in the area of cable modem service.™ Not only do !hos’é partics
gonerally misstate the law i their interpretations of Section 253" but the specific claim that
local regulation of companics cngaged in mterstale comimerce s limited by 47 US.C. § 253 to
repttlation of the rights-of-way s plainly foreclosed by the language of that Section. Scction 253
only allows preemption ot local (and state) rules that prohibit an entity from providing
“tefeccommumieations services.” Because this procecding deals only with issues related 1o
Smtormation services™ and “cable services,” § 253 15 wholly irrelevant. Furthermore, Section
GO by its terms prohibits expansion of Section 253 preemption (o benetit entities to the extent
that they arc cngaged in the provision of non-telecommunications services.

(4) ACUESS SOFTWARE PROVIDER --The term “access sofiware provider™ means a provider of software
tmeluding chient or server software), or enabling tools that do any one or more of the following

(A) hlter, screen, allow, or disallow content,

{13) pick, choose, analyze, or digest content; or
() ransmit, receive, display, forward, cache, scarch, subsct, organize, reorganize, of translate content,

¥ Nee e ¢ Comments of NCTA at 48-49; Comments of Cox Communications at 41.

1t is not necessary to discuss the authority of local governments under § 253 here, nor is it
appropriate tor the Commission to address that authority n this proceeding; nonetheless, we note
m passing that the cable industry’s arguments as to the scope of local authority under Section
255 have been rejected by various federal appellate courts. See generally TCG Detroit v City of
Pearborn, 206 1 3d 618 (6th Cir. 2000): Bellsouth v. City of Coral Springs, 42 F. Supp. 2d 1304
(S Dl 1999) aff 'd i part, revid in part sub nom. BellSouth v. Town of Palm Beach, 252 F.3d
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1 Reliance on Title | Cannot Justify Preemption.

As dhscussed i our opening commients at 32-37, and also noted by NC'TA in Section [ of
its comments, the Commission’s authority under Title Tis hmited. Title T was not enacted to
“centralize interstale authority™ over information services. ™ This argument is entirely behied by
the history. substance, and structure of the Communications Act. The Act originated as the
mems of regutating the technologies that existed at the hme 1t was passed: communications by
wire (telephone and telegraph) and radio communications. Title 1 addressed the former and

[ttle 1 the latter. itle | docs not confer broad powers. because Congress adopled a specific,
detailed regulatory scheme for cach technology in the respective title.

Section 1,47 11.5.C. § 151, describes the purpose of the Act; it is not a plenary grant of
power Otherwise, most otthe rest ot the Act would be unnecessary. Similarly, Section 2, 47
SO0 § 152, deseribes the matter and persons over which the Commission has jurisdiction — but
again 1t does not grant plenary power or even specific power to do anything. What the
Comnussion can and cannot do is laid out efsewhere in the Act, primarily in Titles {1, 111, and V1.
When Congress enacted Titde VI itamended Section 2 to refex 10 cahle service and cable
operations  Yet Congy s has never adopted a separaie title 1o deal wath information services,
nor bas 1 amended Section 2 to reler 1o information servicesand information service providers.
lopic would dictate either that Congress believed that information services and their providers
fall within an existing category — such as cable service — or that it did not intend for the

Commission to comprehensively regulate such services.

LLO9 (LU Cie 2001y, Cablevision of Boston, Inc. v Public Improvement Comm 'n of Boston,
184 1 3d 88 (1st Cir. 1999).

Blio P . ~
Comments of Cox Commumecations at 39,

27



Ol course, Congress has been aware for many years that the Commission might scek 10
regnlate information services, at least simee the time of (€ omprier 1°7 Yeteven in the 1996 Act,
Congress did nothing to alter the existing structure. Presumably Congress s satished with the
status quo and intends Tor the Commission to regulate intormation seryices only within the
bounds established as a result of Compurer 1197 The mere fact that Congress has detined
“information services™ is not sutticient to support the ckim that the Commission now has
cxclusivc_jmm._!ictmn. 1 Congress had intended to grant exclusive jurisdiction. it could and
would have smd so - But Seetion 2, which contains the Commission’s grant (‘)f'jurisdlétion, docs
not even refer to information services.

In any case, the definttion of “information services™ in Section 3(20) was neeessary to
grve meaning 1o those provistons - nearly all of them newly adopted in 1996 that addressed
iformation services. Not one of those provisions gives the Comumission authonty over
information services in general. ‘They only direct the Commission how (o exercise its pre-
existing authority over entities that already regulate with respect to aspects of the regulated
businesses which tonch on or involve inlormation services, These sections inchude 228
(Regulations of carmers offering pay-per-call services); 230 (Protection for private blocking and
screentng ol offensive matertal); 251 (Interconnections); 254 (Universal service). 256

(Coordhnation for interconnectivity); 257 (Markel entry barriers proceeding): 259 (Infrastructure

“In the Matter of Regulatory and Policy Problems Presented by the Interdependence of
Computer and Communication Services and Fucitities, Tentative Decision of the Commission,
28 FCC 2d 291 (1970 (“Compuler 17).

" Under GTE Service Corp. v, FCC 474 F.3d 724 (2d Cir. 1973), the Conunission has no
authoriny to regulate information services that are not provided by entities not otherwise subject
to the Commission’s junisdiction. The Commussion has never chrectly challenged that holding,
and 1ts decision 1o “forebear™ in Computer 1 is not inconsistent with (he Sceopud Chreurt's
decision. Inany case, the current regime says nothing abount exclusive jurisdiction or about
preemption of tocal authority over cable modem service.
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sharing): 272 (Separate altiliates; Saleguards): 274 (Electronic publishing by Bell operating
copies); 309 (Application for license): 534 (Carrtage of local commercial televiston signals); and
44 (Regulation of services, tacilities and equipment). When one examines these provisions
carclully. Not one provision m this list grants the Commission extensive authority over
information services. The provisions hustrate both the ancillary nature of information scrvices
in the overall scheme of the Communications Act, and the ancillary nature of the Commission’s
authority. They are not grants of exclusive authority.

'lhe industry might have a point if Congress had said thal the Commission has a role in
regulating information services outside of the exercise o fits existing authority over cable and
telecommuntcations provaders but Congress did not. ' he 1996 Congress did not alter the basic
purisdictional roles assigned federal, state and local governments m any way that is relevam
here @ Furthermore, beause Congress did not intend for the Commission to exercise
jurisdiciton over information services ontside of the existing three-part regulatory structure (litle
11, "hLitle N1 and Title VI), there was no need to alter that structure.

So the question becomes whether Title T grants the Commission the power to preempl
local authority OVer any service  not just an nformation service, but any service - because there
is no basis for saying that information services have special status in, by, or with respect to Title
[. | he courts have answered this question. Tlic Commission only has ancillary jurisdiction
under Title |, and that authority is severely liinited, as we discussed in our opening comments
See ALOAP Comments at 32-37

In summary, the entire Act s an atiempt to balance the different federal, state and local

inferests. Congress expressly preserved state and focal authority m parts of the communications
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fickd. and the Commusston can preempt this authority only where Congress has defined it
explicitly." " By looking at the entire structure of the Act it is clear that the Commission has
ltmiied authority, with powers explicitly lad out ineach title. The Commission’s POWers aver
information services iire theretore even more Iimited — there is certainly no grant to the
Commission ol plenary authortty over information services in the Act. The Commission may
not censtrue relative silence with respect to information servi e as granting broad authority
when the Act cstablishes such a detailed andd defined scheme with respeet 1o other classes of
service. Fhere is at most a Timited grant {or limited purposes, to the extent needed to addr ss the
specilic wssues identified hy Congress in the provisions listed above. To reach beyond those
explicit powers, the Comumission must demonstrate that the use of its ancillary powers under
litle 1is warranted. and that authority is Imuted to that which is “reasonably ancillary 1o the

'y N N h - - - H L e 7‘;(5
ctlcctive performance otthe Commisston’s various responsibilities.”™

Without a strong

showing that local franchising impedes the Commission’s responstbilities under nn explicit

provision of the Act outside of Title 1. the Commussion cannot exercise ancillary jurisdiction to

preempl local authonty.

5 Classification of Cable Modem Service As an Interstate Service Does Not
Resolve the Issue of Local duthority.

Merely classifying cable modem service as an interstate service does not dispose of all

the issues that arise regarding the relationship between providers of the service and focal

governments. The Commission must remember that there are at least three distinet functions at

“ The obvious exception being the federal-state junsdictional imits for pUrposcs of Sectton 25
AL&T v dowa Uil Bd 119 S CL 721 (1999).

“CDallas v 1 165 F3d at 347-48 (5th Cir. 1999),
" United States v Southwestern Cable Co , 392 1.8 157, V78 (1968).



tssue liere the right of state and Jocal governments to control their own property; the right of
state and local governments to chiarge for he nse ol tha preperty; und the regulation of the
mierstate service. Traditional mterstate commerce preemplion principles are generally only
relevant with respect to the last, aot the first two. A person engaged manterstate commerce does
not have the right to use or occupy the property of others, much less da so without paying « fec.
See ALOAP s initial comments at S0-51. As noted by some industry parties in their discussion
of franchise fees, local governments have authority over their local rights-of-way % Mcrt‘:]y
classifying cable modem service in the course of exereising the Commission’s jurisdiction over
nterstate commeree 15 not suflicient to preempt local property rights. Consequently, even if the
mdustry’s inlerpretation of the scope of Title | authority were correet, it would be irrclevant, at
least with respect to local aathority to collect Tranchise fees. The authority to preempi regulation
15 not the authority to take property.

And even as to interstate commerce. the scope of Commission preemption is limited.
Fhe industry™s reading of Computer 11is not applicable here. First of all, as discussed above,
wider GTE Service Corp. v, FCCL 479 ¥ 3d 724, the Commission does not have plenary authority
over information services. Farthermare, in Computer and Communications Industry Ass’nv.
FEC 093 1.2d TR (D.C. Cir. 1982), the court found that preemption was penmnissible because
“when state regulation of intrastate cquipment or facilities would interfere with achievement of a
federat regulatory goal, the Commission’s jurisdiction is paramount and contlicting state
regulitions must necessarily yield to the federal regulatory scheme. ™ In the current proceeding,
as discussed abave, there is no indication that a local franchising requirement conflicts with the

" Comments of AOL Time Warner it 13- 142 Comments of NCTA at 47
CCLE O3 F 2d i 21



tederal regulatory scheme. Further, in CCL v £2CC the D.CL Circuit found that the
Commission properly exereised its ancillary jurisdiction in Computer 71 because 1 it did not
preempl, it woubd be impaired e carrying out its responsibilities under Title I related to
tanssission faril5.”% 1 was this necessity that made the preemption proper. In this casce,
however, preemption is inappropriate — indeed, impermissible - for two reasons. First, there is
no underlymy necessity. As discussed above, local authority has not and 1s not mterfering with
hroadband dcplrt')ymum. And second, the Commassion has no duties under the Act with respect
to information services that rise anywhere to the level of its duties to assure reasonable charges
lor carrrge under Tile T1 Without those two elements, the Commission has no justification or

authority to precmpt.

C. Other Industry Claims Do Not Justify Preemption.

Some commenters claim that Jocal regulation should be preempted under the dormant
Commerce Clause. the First Amendment, and other potential sources of authority.”” First, the
dormant Commerce Clause does not apply where Congress has clearly spoken on the issue.
Congress™s exercise of its Commerce Clause powerts in the fields of telecommunications and
cable television 1s not “dormant.”™ For example, Title VIis a detailed exercise of the commerce
power, and 1 Scetron 601 of the Cable Act Congress expressly allocated authority over cable
scrvices among lederal, state and local authonities. In dotng so, Congress eliminated any
possibility ol appeal 10 the dormant Commerce Clause:

When Congress has slnu;k the balance it deems appropiiate, the courts are

no longer needed (o prevent States from burdening commerce, and it
matters not that the courts would invalidate the state fax or regulation

B Jd a 215

o o " b l . 5
Comments of AOL Time Warer at 29-39; Comments of Arizona Cable Telecomm. Ass n. ef
af at 2022, Comments of AT&T at 39,

32



under the Commerce Clause in the absence of congresstonal action.
Courts are hinal arbiters under the Commeree Clause only when Congress
has not acted.

Merrion v Jicarilla Apache fribe, 455 US 130, 154-55 (1982) (enation omitted). Franchisee
requitements are adopted to delincate the relationship between the operator and the local
government, and they are necessary because the operator has requested the special privilege of
occupying public property in the course of eperating its business. Even in those areas in which
Stirte law would ordinanly be preempted under the dormant Commerce Clause. 1l is clear thal
Congress may excrcise its Commerce Clause powers, as il has here, to carve out a role for state
and local govermment “When Congress <o chooses. state actions which it plainly authornizes are
mvulnerable 1o constitutional attack under tlic Commerce Clause. ... Northeast Bancorp v
Bourd of Governors of Fed, Reserve Sys., 4721 S, 159,174 (1985)."

With respect to the First Amendment, the some industry commentors argue that the First
Amendment prevents local governments from prolubiting operators from providing any
service. | Phat misstates tlic current law, In the first place, a government prohibition must at
least involve the operator’s speech, and a {ranchise or lee requirement does not prohibit speech.
Franchise requirements winch delineate the relationship between the operator and the local
government, are necessary because the operator has requested the special privilege of occupying
public property iii tlic course of operating its business. fd

Furthermore. the predicate for any First Amendment ¢laim is a restriction on protected

speech - “the inquiry for First Amendment purposcs is not concerned with economic impact.”

" [t may be that industry commenters meant 1o argue that the Commerce Clausc is dormant
because Congress has not regulated mformation services at all. If that is the case, however, the
arguments tor Commission authority of any kind would seem 10 be even weaker than they are.

AR . A T a(y. g :
Scece g, Comments of AOL Time Wamer at 30, Comments of Verizon at 20-21, Comments
ol AT&T al 39



Warncer Cable Communications. Inc. v City of Niceville 91 F.2d 634, 638 (1tHh Cir. 1990),
rolr'y denied 920 F2d0 13 (LHE Cir 19900, cort. denied, S0V U8 1222(1991); Youny v.
American Minr Theatres Ine, 427 1S 50, 78 (1976) (Powell, ., concurring)); see also P.A M
News Corpoveo Bz, S141°.2d 272 (D.CCie 1975). Franchise requirements or fees do not
require cable providers to carry or to associate themselves with any particular speech. And a
cable moden service [ranchise requirement does not block speech: the operator can still set up a
weh site and provides all the content it desires.

Nor does [ranchising present a content-based restriction. A content-based requirement is
hased upon the ideas or views expressed, ind requires the state to examine “the content of the
messiage o be conveyed.” Forsyth Cong., Ga. v, Nationalist Movement, 505 U.S. 123,134
(1992) (citations omitted). A regulation s not content-based merely because 1t has “an incidental
ctect on some speakers or messages bul not others.”™ Ward v. Rock Against Racism, 491 U.S.
781,791 (1989 Accordingly. the courts have untformily treated regulations geared towards
video programming and carnage ol broadeasting as content-neutral. fime Warner
Eatertainment. LP v FCC 93 F3d 957 972 (D.C Cir. 1996) (requirements for third party
teased access are content neatral); furner Broadeasting System v, FCC, 520 U.S 180, 195
(1997) (" Turner 117 (treating requirement lor camage of broadcast stations as content neutral).

lhe furner cases merely require that i community be able to provide some “empirical
suppott or al Jeast sound reasoning” to support a claim that a regulation incidentally affecting

S . . 7 . - :
speech isjustitied by a substantial government mierest. Ihe empirical data nced not rise to the

Trurner Brocadeasting System v FCC, 520 LS ae VOS5 (“Turner [17): “substantiality is to be
measttred i this context by a standard more deferential than we accord to judgments of an
adiinistrative agency.” The substantial evidence test for administrative agencies — more
stiprgent than the test required by Turner 11 requires only that a dectsion be supported by



level that might be required lor a court or administrative agency 10 resolve an issue. 11 s cnough
that the evidence permil the legislative hotly to draw “reasonable inferences™ that a problem is
more than “fanciful ™ Century Communications Corporation v Federal Communications
Commission, 835 1.2 292,305 (D.C. Cir. 1987).

The cable operalors want to usc and occupy specific real estate to place facilities used to
aceess content. ‘Thal is not a government prohibition on providing the service. The First
Amendment tloes not (a) give anyone the right to take inother’s properly; (b) does not mean that
property can be used without paying lair market value; and (¢) 1s ot a general bar to fcg,ulalion,

particularly the sort of regulations at 1ssue here.

. Claims of Municipal Abuses Are Either Unsupported or Arc Based on Plain
Error.

Several of the industry commenters cile one or more mstances of what they consider to
be outrageous actions or burdensome reguirements adopled by local governments as evidence o f
the need for preemption.” The examples provided are all quite reasonable exercise of local
authority  [he industiy would like the Commission to forgei that local governments do not adopl
legistation or franchise requircments frivolously. Local elected officials and their staffs respond
1o tlic demands of the public: they aie also aware and respectful of the scope of their
responstbilities under our federal system. Conscquently, when they do adopt requirements they
do so in response to the expressed needs of the publie  Furthermore, the industry would have the
Commission forget that the establishment of franchise requirements is ultimately a politcal

process  As in any other such process, cable operators and other companies are entitfed to and

Shsnch refevant evidenee as a reasonable mind might aceept as adequaic to support a
conclusion ™ Uriversal Camera Corp v NLRE, 3d0 U5 474,477 (1951) (citation omitted).

fwd

Th



recerve due process. Notonly are they permitied to speak at public hearings on legislation, but
they are eititled 1o meet with the responsible officials. As the Commission can attest, the
mdustry takes full advantage of s right 10 be heard and the representatives of the various
compantics are cloquent and effective.

Accordingly, betore the Commission makes any assumptions about the purpose, scope or
eticctofany alleged abusive actions by local olficials. we urge the Commission to consider the
sketchy and anecdotal nature of the allegations.”™

e Charter identilies basically two “burdensome” requirements.  First, Charter objects 1o

the Seattle ordinance discussed carlier.”™ What is most tnferesting about this
complant is that Charter does not serve the City of Sealttle - and therefore is not
subject to the requirement of which it complains. 10 Charter must go to a community
where it does not have a franchise o find an afleged problem, one can only presume
that it could not find a comparable example within its own service area. And if this s
the case, one must further conchude that the claims of abuses are enormously
exagperaled. The sccond action to which Charter objects concems letters sent by
certain Jocal governments advising Charter thataf Charter tails to pay franchise fees

on cable modem service, its franchise 1n the respective community may be subject to

“ See, ¢ £ Commuents of Charter at 1821, Commenss o AT&T a1 42-43; Comments of AOL
'ime Warner at 23-26.

" We also urge the Commisston to consider the applicabtlity of Sections 1.1206 and 1.1204 of
its rules in this instance. Those tules include notes requiring that in the event of any petition for
rufemaking or declaratory ruling secking preemption of state or local regulatory authority, the
petitioner must serve the original petition on the state or local government whose provision is
heing challenged. o the extent that any of the commenters i this proceeding have c[‘f‘cclively
songht such preemption. therefore, by identifying a specific local requirement as an example of
the type of provision that should be preempted, we helicve that the commenter should be
veuired to comply with these provisions,
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revocation.”® Thisis hardly abusive. especially since the letters responded to notices
from Charter saving it would no longer pay. In additton, for the rcasons sct forth in
our opening comments — and indeed in the letters themselves - local government
have strong arguments that have yel 1o be rejected by any court io the effect that the
Dectaratory Ruling does not affect the obligation to pay franchise fees on cable
modem service.  The letters Charter complains of are the necessary first step in any
action a [ranchising authority might choose to take to enforce its rights: surely
Charter doces not mean to say that it should not be given notice o fthe claims a local
government imght have again it. Furthermore, termination of rights under an
agreement 15 hardly an extreme or unusual measure for finlure to pay agreed-upon
compensation. every day tenants are evicted for failing io pay their rent.”’

e Al&I also cites the Seattle ordinance,”” hut al least AT&T serves the city
Incidentally, as discussed further at Point VILB, infra, AT&'| objects to the ordinnncc
only with respecet to cerfain ot 1ts provisions dealing with privacy.

e AOL IimeWamer cites letters it has received from two commumnities. the City of

Larcdo, Texas, and the Village of Kimberly, Wisconsin. which arguc that the

7 Comments of Charter at 20-21

© Comments of Charter at 1X-20.

'" Charter also objects to certain ligmdated damages or fine provisions, without identifying the
cities involved. The Commission cannot possibly cvnlunte the validity of this complaint without
knowing the full background behind those requirements. Since the communities are not
identified, this is impassible, and the allegations must be ignored. Inany event, this is another
mstance of only a handful of examples being used (o create the impression of an enormous
problem.

" Comments of AT& L ot 42-43
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company must pay franchise fees despite the Declaratory ruling. ™ As noted above,
there are legitimate arguments for this position. Indeed, the Laredo letter lays those

arguments oul clearly and forcetully.

L. CABLE MODEM FRANCHISE FEES ARE A MATTER FOR LOCAL
DISCRETION.

Not surprisigly, the industry commenters agree with the NPRMs tenlative conclusion
that T1tle V1 does not allow the imposition of cable modem franchise fees.® The industry
commenters advance various arguments, including that cable modem service does ot tmpose
any additional burden on the nights-of-way; that Section 622 erther limits [ees tu cable service or
hars fees on non-cable services;*' that f:ee. produce revenues in excess of costs:™ and (hat fees 0n
cable madem serviee are barred by the Interet Tax Freedom Act® None of these arguments
has any ment. As several commenters admit, fees are compensation for the vse of 1he rights-of-
Wiy " Eeonomic principles require that to avoid distortions in the marketplace a persen who
uses property should pay fuir market value. Conscequently, absent an express legal bar, there is

no sound argument against cable modem franchise fees — and no such express hnr exists. In fact.

9 Comments of AOL Time Warner at 25-26

LSRN - - . . > - - )
* Comments of Arizona Cable Felecomm. Ass™n. e/ af al 16; Comments of Charter a1 1 [;

Comments of NCTA at SO, Comments of Comeast at 29: Comments of AQL Time Warner at 32-
33: Comments of AT&T at 35-39.

“t Comments of NCTA al 30; Comments of AQL Time Warner at 31-32; Comiments of Comcast
at 33; Comments of Cox Communications at 48-49; Comments of Charter at 30; Comments of
Cable Telecomm. Ass'n. ef of at 16-17

2 A ] . : Al . 1
* Comments of Charter at 31; Comments of Arizona Cable Telecomm. Ass'n. ¢f af ut 18

XIeomments of Comeast at 30; Comments ol AOL, Time Warner at 34, Comments of Cox
Communications at 52; Comments of Arizona Cable Telecomm. Ass’n. et af at 19: Comments of
NUTA at 52.

Comments of Cox Communications at 45 Comments of Cablevision at 16; Comments of AOL.
e Warner at 13- 14 Comments of AT&T a1 2%



as discnssed i our mnial commenis at 44-17, Section 622 clearly permits franchise fees on non-

cable services.

AL FEconomic Principles Demand that Cable Modem Service Providers Pay Fair
Market Value for the Use of the Rights-of-Way.

Attuched as Fxhabit C s the Declaration and Curriculum Vitae of Ed Whitelaw (the
“Whilclaw Report™). Dro Whitclw holds a Ph.D. i Economics from MIT and is Prestdent of
ECONorthwest, an ccononnes consulting firm. The Whitelaw Report explains that even if a
cuble modem scrvice provider is already paying a fee based on 1ts revenues from providing cable
service, ceonomic principles require that the provider pay an additional amount, to relect the
addinional value to the provider of the additional use 10 is making of the nghts-of-way. Not
charging a fee would distort cconomic incentives and, from the point of view of sociely, lead to
overconsumption or other waslelul and meffcient uses of the right-of-way.

With regard to the latter pointitis important to bear in mind that sound cconomics
concludes the societal poimnt ot view should control. A cable operator may be using the nght-of-
way very efficiently from its own perspective e L at low direct cost io the cable operator — but
that use may at the sime ime be wasteful from the point of view of other potential users, or the
sum total of all users. For example, iis the Whitelaw Report notes, any use by a service provider
imposcs costs 0N others| including not only the costs of repaimng the roadbed, but less tangible
costs such as traflic delays  Inethicient use by one provider may also impose additional costs on
other right-of-way users, through unnecessary make-ready, design, modification, and repair

costs. The cable operator may be providing many services and using the right-of-way very



